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BRIEF FOR APPELLANTS

Appellants bring this direct appeal from a June 17, 1970
judgment (A. 124-126)* of the United States Distriet Court
for the Northern District of Texas, Goldberg, Cir. J., and
Hughes & Taylor, D.JJ. The judgment related to two
separate actions and an action commenced by an Inter-
vening plaintiff.? As to the action by Appellants John and
Mary Doe, the Court found the Does lacked standing and so
dismissed their complaint (A. 124, 126), denying declaratory

1 Citations are to the Single Appendix.

2 James Hubert Hallford, M.D., filed his Application for Leave
to Intervene In the Koe case March 19, 1970 (A. 22).
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and Injunctive relief against enforcement of the Texas
abortion law, which prohibits the medical procedure of
induced abortion unless undertaken “by medical advice for
the purpose of saving the life of the mother.” 2A Texas
Pexar Cope art. 1196, at 436 (1961) (A. 126). As to the
action by Jane Roe and the complaint of Intervenor Dr.
Hallford, the court granted the declaratory relief prayed
for, declaring the Texas abortion law unconstitutional, but
denied injunctive relief against future enforcement of the
statute (A. 124-126). Plaintiffs John and Mary Doe
appeal irom the dismissal of their complaint and the denial
of 1mjunctive reliei (A. 127). Plaintiff Jane Roe and
Intervenor-Plaintiff Dr., Hallford also appeal from the
denial of injunctive relief (A. 127).

Appellants submit this brief to show that this is a direct
appeal over which the Court has jurisdietion, and that the
lower court should have granted declaratory and injunec-
tive relief to the plaintiffs in each of the three actions

below.

Citation to Opinion Below

The June 17, 1970 opinion of the statutory three-judge
United States District Court for the Northern District
of Texas is reported as Roe v. Wade, 314 F, Supp. 1217
(N.D. Tex, 1970) (per curiam), and set out at A. 111-123,



Jurisdiction

(i) On March 3, 1970, Appellant Jane Roe filed her origi-
nal complaint, basing jurisdiction on 28 U.S.C. §1343(3)
(1964 ed.), and complementary remedial statutes, 28 U.S.C.
82201 (1964); 42 U.S.C. $1983 (1964). Omn the same
day Appellants John and Mary Doe filed a complaint
predicating federal jurisdiction on the same statutes, On
March 23, 1970, the Distriet Court granted leave for Ap-
pellant James H, Hallford, M.D., to 1ntervene as a party-
plaintiff, on the same jurisdictional grounds set out above
(A. 22-36). Subsequently, on April 22,1970, Appellant Jane
Roe amended her complaint to sue “on behalf of herself
and all others similarly situated” (A. 10). Appellants
John and Mary Doe also amended their complaints fo
assert a class aetion (A. 15). All appellants, from their
respective positions as married couples, pregnant single
women, and practicing physicians asked that the Texas
abortion law® which restricts the medical procedure of in-
duced abortion be declared uncomstitutional, and that fu-
ture enforcement be enjoined. A statutory three-judge
United States District Court was requested and convened

(A. 6, 8) pursuant to 28 U.S.C. §$2281, 2284 (1964).

(i1) The final judgment of the statutory three-judge Dis-
triet Court was entered on June 17, 1970 (A. 124). On
Monday, Aungust 17, 1970, all appeliants filed with the
United States District Court for the Northern District of
Texas notices of appeal to this Court (A. 127), pursuant
to 28 U.S.C. §2101(b) (1964), and Sur. Cr. Rures 11,

*The law, 2A Trxas Penavr Copm arts. 1191-1194, 1196, at
429-36 (1961), are set out verbatim, infra, at 4-5.
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o¢ (July 1, 1970 ed.), 398 U.s. 1015, 1021, 1045 (1970).
Protective appeals to the United States Court of Appeals
for the Fifth Circuit were noticed on July 23, 1970, by
Appellant Hallford (A. 134), and on July 24, 1970, by
Appellant Jane Roe (A. 133).

(1i1) Jurisdiction of this Court to review by direct appeal
the three-judge Distriet Court’s final judgment denving a
permanent injunction 1s conferred by 28 U.S.C. 1253
(1964). The question of jurisdiction was postponed to the
hearing on the merits by this Court’s order of May 3, 1971,

402 U.S. -

Statutes Involved

2A Texas Penvar Cope art, 1196, at 436 (1961):

“Nothing in this chapter applies to an abortion pro-
cured or attempted by medical advice for the purpose
of saving the life of the mother.”

2A. Texas Prwarn Coor art. 1191, at 429 (1961):

“If any person shall designedly administer to a preg-
nant woman or knowingly procure to be administered
with her consent any drug or medicine, or shall use
towards her any violence or means whatever externally
or internally applied, and thereby procure an abortion,
he shall be confined in the penitentiary not less than
two nor more than five years; if it be done without her
consent, the punishment shall be doubled. By ‘abortion’
is meant that the life of the fetus or embryvo shall be
destroyed in the woman’s womb or that a premature

birth thereof be caused.”
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2A Texas Pevar Coor art. 1192, at 433 (1961):

“Whoever furnishes the means for procuring an
abortion knowing the purpose intended is an accom-
plice.”

2A Trexas Pewar Copnz art. 1193, at 434 (1961) :

“If the means used shall fail to produce an abortion,
the offender 1s nevertheless gulty of an attempt to
produce abortion, provided it be shown that such means
were calculated to produce that result, and shall be
fined not less than one hundred mor more than one

thousand dollars.”

2A Trxas Pewar Copr art. 1194, at 435 (1961) .

“Tf the death of the mother is occasioned by an abor-
tion so produced or by an attempt to effect the same
it 18 murder.”

Unrrep States Copzg, Title 28, §1343(3) (1964) :

“The district courts shall have original jurisdiction
of any civil action authorized by law to be commenced

by any person: * * *

“(3) To redress the deprivation, under color of any
State law, statute, ordinance, regulation, custom or
usage, of any right, privilege or immunify secured by
the Constitution of the United States ... .”

Uxired Stares Copg, Title 42, §1983 (1964) :

“Iivery person who, under color of any statute,
ordinance, regulation, custom, or usage, of any State
or Territory, subjects, or causes to be subjecied, any
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citizen of the United States or other person within
the jurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by the Con-
stitution and laws, shall be liable to the party imjured
In an action at law, suit in equity, or other proper

proceeding for redress.”

Unirep StaTEs Cobr, Title 28, §2201 (1964) :

“In a case of actual controversy within its jurisdic-
tion, except with respect to Federal taxes, any court
of the United States, upon the filing of an appropriate
pleading, may declare the rights and ofher legal
relations of any interested party seeking such declara-
tion, whether or not further relief is or could be sought.
Any such declaration shall have the foree and effect
of a final judgment or decree and shall be reviewable

as such,”

Uxrrep States Copg, Title 28, §1253 (1964 ) :

“Fixcept as otherwise provided by law, any party
may appeal to the Supreme Court from an order
granting or denying, after notice and hearing, an
interlocutory or permanent injunction in any ecivil
action, suit or proceeding required by any Act of
Congress to be heard and determined by a district
court of three judges.”



Questions Presented

I. Whether the Statutory Three-Judge Court Improperly
Denied Standing, and Declaratory and Injunctive Reliet,
to the Class of Married Couple Plaintiffs, Who Were
Damaged in Their Marital Relations by the Impact of the
Statutes in Question, Unable to Utllize Kffective Means of
Contraception, at Risk of Serious Injury to Health in the
Event of Pregnancy, and Without a Remedy at Law or
Equity in the Event of Unplanned Pregnancy?

II. Whether the Disirict Court Should Have Knjoined
Future Enforcement of the Texas Aborfion Laws on Behali
of the Classes of Pregnant Women Plaintiffs and Physician
Plaintiffs, After Having Granted Declaratory Relief,
Where an Injunction Was Necessary to Prevent Continu-
ing Grave and Irreparable Injury and to IEffectuate the
Judgment by Clarifying the Status of the Statute Pending
Appeal?

ITT. Whether These Three Appeals from the District
Court Necessitate Plenary Review of Both Jurisdietional
and Substantive Features of the Decision Below?

IV. Whether the Provisions in the Texas Penal Code,
Articles 1191-1194 and 1196, Which Prohibit the Medical
Procedure of Induced Abortion Unless “procured or at-
tempted by medical advice for the purpose of saving the
Iife of the mother,” Abridge Fundamental Personal Rights

of Appellants Secured by the First, Ninth, and Fourteenth
Amendments ?
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V. Whether the Texas Abortion Law Is Uneconstitu-
tionally Vague and Indefinite, in That the Statutory
Language Is Not Meaningfully Correlated With Medieal
Practice, and Provides Wholly Inadequate Warning to
Physicians, Their Counsel, Judges, and Jurors, of the
Physical, Mental, and Personal Factors Which May Be
Considered When Assessing the Applicahility of the

Statutory Kxception?

VI. Whether the Texas Abortion Law, as Applied to
Impose Upon a Physician the Burden of Pleading and
Proving That a Medical Abortion Procedure Was “procured

or attempted by medical advice for the purpose of saving
the life of the mother,” Violates the Due Process Guarantee
of Presumed Innocence and Invades the Privilege Against

Self-Inerimination?
~Statement of the Case

This appeal was taken by the parties in three indepen-
dent civil actions heard and decided by a statutory three-
judge United States Distriect Court for the Northern
District of Texas. Roe v. Wade, (v, No. CA-3-2690-B
(N.D. Tex., filed Mar. 3, 1970); Doe v. Wade, Civ. No.
CA-3-3691-C (N.D. Tex., filed Mar. 3, 1970); Hallford,
Intervenor v, Wade, Civ. No. CA-3-3690-B (N.D, Tex.,

filed Mar. 23, 1970).

I. Facts Regarding Appellants Which Gave Rise to the Actions

I'he facts which gave rise to these three actions will be

considered in the context of each class of Appellant-Plain-
tiits.



A. Jane Roe

Appellant Jane Roe sued as an unmarried pregnant
adult woman on behalf of herself “and all other women
who have sought, are seeking, or in the future will seek
to obtain a legal, medically safe abortion but whose lives
are not critically threatened by the pregnancy” (A. 12).
At the time the action was filed, Jane Roe had been “unable
to secure a legal abortion in Dallas County because oi the
existence of the Texas Abortion Laws” (A. 11). She had
sought this medical procedure “hecause of the economie
hardship which pregnancy entailed and because of the
social stigma attached to the bearing of 1illegitimate
children 1n our society’” (A. 57).* Miss Roe admitted that
insofar as her own interpretation of Texas law was con-
cerned, her “life [did] not appear to be threatened by the
continuation of her pregnancy” (A. 11), other than in a
qualitative sense, and in the “extreme difficulty in securing
employment of any kind” (A. 57) because of her pregnant
condition.

Jane Roe suffered emotional trauma when unable to
obtain a legal abortion in Texas (A. 11). She regarded
herself as a law-abiding citizen and did not want to partici-
pate in a felony offense by obtaining an illegal abortion
(A. 57). Also, she had only a tenth grade education and
no well-paying job which might provide sufficient funds to
travel to another jurisdiction for a legal abortion in a safe,

clinical setting (A. 58).

4 Over 339,200 out-of-wedlock children were born during 1968
in the United States. U.S. Bureau or THE CENSUS, Stalistical
Abstract of the United Siaies: 1970, Table 58, at 50 (91st ed.).
80.5% (273,600) of these children were born to women between
the ages of 11 and 24 years.
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In her complaint filed in federal court, Jane Roe alleged
that the Texas abortion law deprived her of various
fundamental personal rights protected by decisions oi this
Court and Amendments to the Constitution, including the
“right to safe and adequate medical advice perfaining to

the decision of whether to carry a given pregnancy to
term.” ®

B. Mary and John Doe

Appellants in the second action are a childless married
couple, suing on behalf of all married couples at risk of
unwanted pregnancy, and fearful of adverse health con-
sequences. Mary Doe presents the frequent case of a mar-
ried woman whose health, but not life, would be sericusly
affected by unwanted pregnancy (A. 17). She has been
so advised by her physician (A. 16), and this faect is not
contradicted nor challenged in the record. Although her
physician has told her to avoid pregnancy for these health
reasons, he has also advised her, in light of a neural-
chemical disorder, not to use the highly effective oral
contraceptives (A. 16). Alternate methods of contracep-
tion present significant risks of failure, as detailed on
pp. 43-44, wnfra, of this brief.

Mary and John Doe face a realistic risk of unwanted
pregnancy which presently injures the harmony of their
marital relationship. If was uncontradicted that they
“face the choice of refraining from normal sexual relations
or of endangering Mary Doe’s bealth through a possible

5 Other rights asserted by Jane Roe were: “the fundamental right
of all women to choose whether and when to bear children”; “{the]
right to privacy in the physician-patient relationship”; and the
“right to personal privacy” (A. 13). The origin and extent of
these rights are discussed #nfra.
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pregnancy” (A. 18). When the class action feature of the
Doe claim is taken into account, it is clear not only that
a large number of married couples faced a similar
dilemma, but also that many of the class would become
pregnant during the litigation and be unable to obtain
legal abortions in Texas because of the delays involved
in securing adequate judicial relief.

According to the 1965 National Fertility Study (NFS),
among married couples in the United States, nearly 20
percent of all recent births were unwanted. Bumpass &
Westolf, The “Perfect Contraceptive” Population, 169
Scievce 1177, 1180 (1970); Supp. App. 340, 3425 Of the
220,000 births in Texas 1n 1969, 20% would equal 44,000
births resulting from an unwanted pregnancy. Not one
of these 44,000 women, however, would have been ade-
quately protected by a judicial proceeding brought after
pregnancy had begun. A full fifteen weeks passed between
the March 3, 1970, filing date of Mary Doe’s complaint,
and the June 17, 1970, date of the decision on the merits.
The medical proecedure of induced abortion after the
twelfth week of pregnancy poses continually inecreasing
hazards to the patient, as contrasted with the exception-
ally safe procedures available in early pregnancy (A. 52;
see also pp. 30-34, wfra). For these sensible reasons,
Mary and John Doe sought judicial relief to prevent the
present injury caused by a realistic fear of unwanted

pregnancy shared by the eclass. The Does raised con-
stitutional claims similar to those of Jane Roe (A. 19-21).

8 “Supp. App.” heremnafter refers to the Supplementary Appen-
dix to Brief of Appellants, the offset bound volume filed with this
brief.

7 U.S. BUureAU oF TEE CENSUS, Stafistical Abstract of the United
States: 1970, Table 57, at 49 (91st ed.).
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C. James H. Hallford, M.D.

The third separate action was commenced by a complamt
filed on behalf of Dr. Hallford as an intervening plaintiff
(A. 24-35).2 Dr. Hallford is a licensed physician in Dallas
who complained of the regular and recurring effect of the
statute. He pointed out that the statute’s terminology gave
no guidance as to how it should be applied in the common
types of situations wherein a patient requested the medical
procedure of induced abortion (A. 27-29, 33, 63-70). The
verified complaint and affidavit of Dr. Hallford explain
carefully how he and his patienfs were injured by the
statute and the precise manner in which the statute affected
his and their conduct in recurring types of instances (Id.).
For example, his patients had immecluded those seeking medi-
cal abortions because of rape, incest, cancer, uncertain or
slight danger of suicide, and recent infection with German

measles (rubella) (A. 64-65).

No administrative mechanism exists for interpreting the
law; the language of the statute does not correlate with
the regular and recurring medical indications of patients;
and other physicians and hospital committees are extremely
reluctant to implicate themselves in a definitive opinion,
according to the experience of Dr. Hallford (A, 64-70).
Moreover, the enforcement practices of police officers were
devoid of any effort to seek an explanation from a physi-

* While Texas does not punish the woman who persuades a physi-
cian to abort her, the anti-abortion statute 1mposes a felony sanction
of up to five years for the physician. 2A Texas PEnNAL CopE art,
1191, at 429 (1961). Moreover, the physician risks cancellation of
his license to practice. 12B Tmxas Crv. Star. art. 4505, at 541
(1966) ; 2d. art. 4506, at 132 (Supp. 1969-70). Also, the hospital
can lose its operating license for permitting an illegal abortion
within its facilities. 12B Trxas Crv. Star. art. 4437f, §9, at 216
(1966).
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cian of the reasons for a given abortion (A. 62). The bur-
den of pleading and proving that an abortion was lawful
rests with the physician in Texas. Law enforecement au-
thorities and the courts assume that all medical abortion
procedures are felonious unless the physician proves the

contrary. See Veevers v. Siate, 354 S.W.2d 161 (Tex.
Crim. App. 1962).

To rectify this on-going governmental invasion of the
physician-patient relationship, Dr. Hallford brought this
action. No relief was requested against the two indictments
then pending against him (A. 73, 74). Dr. Hallford’s elaim
was primarily against the confinuing impact of the statute
upon him, other members of the medical profession, and
their patients.

II. Decision by the District Court

Argument was heard from the plaintiffs in each action
at a single hearing before the three-judge court (A. 75-110).
On June 17, 1970, the court entered judgment and issued
an opinion dealing with the substanfive and procedural
questions at issue (A. 111-126).

Az to Mary and John Doe, the three-judge court refused
to grant either declaratory or injunctive relief, and dis-
missed the complaint for lack of standing (A. 124). How-
ever, Jane Roe and Dr. Hallford were held to have stand-
ing to contest the statute.” Both presented a “ripe” case

¥ Jane Roe and Dr. Hallford had standing because they “occupy
positions vis-a-v2s the Texas Abortion Laws sufficient to differen-
tiate them from the general public” (A. 113). Also, Dr. Hallford
had standing to raise the “rights of his patients, single women
and married couples, as well as rights of his own” (A. 113, n. 3).
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or controversy.l® Abstention was deemed unjustifiable be-
cause no reasonably foreseeable state law Interpretation
would resolve the federal questions.

On the merits, the three-judge court accepted the claims
of plaintiffs that “the Texas Abortion Laws must be de-

clared unconstitutional because they deprive single women
and married couples of their right, secured by the Ninth
Amendment, to choose whether to have children” (A. 116).
Reliance was placed on decisions by this Court establish-
ing “[r]elative sanctuaries for such ‘fundamental’ interests
lag] the family,'* the marital couple,”® and the individ-
ual.” ** Further precedent was found in similar decisions
by other federal and state courts,”® as well as In a major
treatment of the abortion question by Refired Justice
Tom C. Clark, see Clark, Eeligion, Morality, and Abor-
tion: A Constitutional Appraesal, 2 Lovora Untv. (L.A.)
L. Rev. 1 (1969); reprinted in Supp. App. at 315-326.

10 The distriet court was “satisfied that there presently exists a
degree of contentiousness between Roe and Hallford and the defen-
dant to establish a ‘ease of aetual eontroversy’ .. ..” (A. 114.)

1 Zwickler v, Koota, 389 U.S, 241, 248-49 (1967), was sufficient
authority to preclude abstention.

12 See Pierce v. Society of Sisters, 268 U.S. 510 (1925); Meyer
v. Nebraska, 262 U.S. 390 (1923) ; Prince v. Massachusetts, 321 U.S.
158 (1944}, all cited by the distriet court.

12 See Griswold v, Conneeticut, 381 U.S. 479 (1965).

1% See Skinner v. Oklahoma, 316 U.S. 535 (1942); Stanley v.
Georgia, 394 U.S. 557 (1969).

15 See, e.g., McCann v. Babbitz, 310 F. Supp. 293 (E.D. Wis.
1970) (per curiam) ; United States v. Vuitch, 305 F, Supp. 1032
(D.D.C. 1969) ; California v. Belous, 71 Cal. 2d 954, 458 P.2d 194,
80 Cal. Rptr. 3564 (1969), ceri. demied, 397 U.S. 915 (1970).
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Not only were the statutes overbroad, and not justified
by a narrowly drawn compelling State interest, but the
language of the sfatutes was unconstitutionally vague.
Although a physician might lawfully perform an abortion
“for the purpose of saving the lhife of the [pregnant
woman|,” *® the circumstances giving rise to such necessity
were far from clear. The district court detailed a few of
the more apparent ambiguities:

“How likely must death be? Must death be cerfain if
the abortion is not performed? Is it enough that the
woman could not undergo birth without an ascertain-
ably higher possibility of death than would normally
be the case? What if the woman threatened suicide if
the abortion was not performed? How imminent must
death be if the abortion is not performed? Is it suf-
ficient if having the child will shorten the life of the

woman by a number of years? These questions simply
cannot be answered” (A. 121).

After finding the Texas statute unconstitutional on two
orounds, the district court considered the propriety of in-
junctive relief. Without noticing that no criminal prosecu-
tions were pending against appellants Jane Roe, John and
Mary Doe, and that Dr. Hallford had not requested specific
relief from outstanding indictments, the court declined to
enforce the declaratory judgments, citing Dombrowsk: v.
Phister, 380 U.S. 479 (1965) (A. 122). The result, which
might reasonably have been foreseen by the lower court,
was the issuance of a judgment without meaningful effect.

1694 Tuxas Pewan CopE art. 1196, at 436 (1961).
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1. Impact of the Denial of Injunctive Relief

In assessing the district court’s judgment denying an
injunction, it is necessary to look both fo facts preceding
the decision and those which followed. These will establish
beyond a reasonable doubt that the bare declaratory judg-
ment was ignored and was without foree or effect.

Over one year after the declaratory judgment was ren-
dered, Appellee-Defendant Wade’s office openly avowed to
“continue to enforce Articles 1191, 1192, 1193, 1194, and
1196 of the Texas Penal Code in all abortion cases in which
indictments are returmed by the Dallas County Grand
Jury.” A copy of the letter to that effeet from District
Attorney Wade’s office to counsel for appellants is 1ineluded
as Appendix A to this brief, infra, at A-1.

As verified by Dr. Paul C. MacDonald, Chairman of
the Department of Obstetrics and Gynecology, The Uni-
versity of Texas Southwestern Medical School at Dallas,
the deelaratory judgment had no effeet at that institution
which “is virtually the only source of medical services
available to the medically indigent of Dallas and Dallas
County . . . .7 Affidavit of Paul C. MacDonald, M.D,
Appendix B, wfra, at B-1. “{T]he only marked impact
of the Roe v. Wade decision was to increase the frustra-
tion felt by many of the faculty members . . . regarding
the matter of abortion.” Id. Appellee Henry Wade, Dis-
triet Attorney, is also the official legal counsel for the
hospital staffed by members of the medical school taculty.
A representative of Wade’s office had communicated the
decision to ignore the declaratory judgment to Mr. C. J.
Price, hospital administrator, who had i1n turn conveyed
the decision to Dr. MacDonald as follows:



17

“IP]ertinent points which the District Attorney’s Office
considers of importance are:

1. The law 1s still what it has been,

2. The Statutes pertaining to abortion are still on
the books,

3. The Distriet Attorney’s Office has ruling [sic]
by the PFederal judges under appeal.

4, The TFederal judges did not issue any 1njunc-
tions against the Distriet Atftorney to preclude

prosecution or following the state law . . . .”
Appendix B, at B-4 to B-o.

Since but minimal respect for the federal declaratory
judgment was shown by appellees, the medical profession
had no choice but to yield to the official law enforcement
policy. Otherwise, indietments would have been fortheom-
ing.

Dr. Joseph Seitchik, Chairman of the Department of
Obstetries and Gynecology, The University of Texas Medi-
cal School at San Antonio, verified that the Distriet Attor-
ney of Bexar County considered that ‘“the Texas law still
stood and that it would still be enforced.” Appendix C, at
C-4. A similar understanding prevailled at The University
of Texas Medical Branch, Galveston. According to Dr. Wil-
liam J, MeGanity, Chairman of the Department of Obstet-
rics and Gynecology there,

“The situation regarding when, under what circum-
stances, and after what administrative procedures an
abortion may be performed in John Sealy Hospital
is exaetly what it was prior to the June 17, 1970
decision of the three-judge court in IRoe v. Wade.
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The decision has had no impact on medical practice
in the Medical Branch hospitals.” Appendix D, at

D-3 to0 D-4.

Not only have the medical centers in Texas continued
to fear prosecution after the Jume 17, 1970 declaratory
judgment, but this fear has been realistic. Appendix L
to this brief includes an indietment on abortion charges
against a physician filed on June §, 1971, almost a year after
the federal decision, and illustrates the basis for anxlety.
It ig not difficult to understand why 728 Texas women
travelled to New York City from July 1, 1970 to Mareh 31,
1971, to obtain legal abortions. Chase, dbortions to Out-of-
State Residents (June 29, 1971) (Report of the Health
Services Administration, City of New York).

Relevant Background and Medical Facis
I. The Medical Nature of Abortion

A. Spontaneous and Induced Rejection of Pregnancy

The standard text on obstetries and gynecology defines
abortion, both spontanecous and induced, as follows:

‘“Abortion 1s the termination of a pregnancy at any
time before the fetus has attained a stage of via-
hility. Interpretations of the word ‘viabilify’ have
varied between fetal weights of 400 g (about 20 weeks
of gestation) and 1,000 g (about 28 weeks of gestation)
. . . . Although our smallest surviving infant weighed
b40 g at birth, survival even at 700 or 800 g is unusual.”
L. HeELrmAN & J. PRITCEARD, WILLIAMS OBSTETRICS 493

(14th ed. 1971).
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Both wnduced and spontaneous abortions amount to a
rejection of pregnancy. The procedure of wnduced abortion
differs from spontaneous not in the result, nor in the under-
lying reason for the abortion but primarily in its being con-
scious and volitional. For example, a patient infected with
rubella (German measles) may abort spontaneously, be-
cause her body rejects a badly damaged embryo. Another
similarly situated patient may seek an induced abortion
as part of a reasoned mental judgment to reject a dam-
aged embryo in favor of a subsequent normal preg-
nancy. From this perspeective, “spontaneous abortion can
he regarded as an important biologic mechanism which has
evolved In viviparous animals to deal with the numerous
embryologic errors arising during development.” Potts,
Posteconceptre Conirol of Fertility, 8 InT’L J. Gyn. & OBsT.

057 (1970).

The i1mportance and biologic necessity of spontaneous
abortion cannot be denied:

“If spontaneous abortion did not occur, life as we know
it would be impossible. At present approximately 1
in 50 of the population 1s congenitally abnormal, but
fortunately most defects are minor. If all the abnormal
embryos that were conceived survived, then 1 in 10
to 1 in 5 of the population would be abnormal and most
of the defects would be gross and inecapacitating.
Potts, The Problem of Abortion, 1n Brorogy axDp ErHICS
3 (1969).

Spontaneous abortions cannot be brought about, under
current technology, solely by the will of the patient. Yet,
the bio-chemical sysfems of patients play an increasing
role in what had previously been regarded as an accidental
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phenomenon. One recent study of spontaneously aborted
embryos showed that 38% “had a chromosomal abnor-
mality.” Carr, Chromosome Studies wn Selected Spon-
taneous Abortions, 37 OBsTETRICS & GYyNECoLogy 750 (1971).
Not only do fetal defects frequently cause spontaneous
aportion, but numerous other causes beyond the patient’s
control, and often working in her favor, appear to he
involved. In fact, “[w]hen pregnancy is defined as
beginning at fertilization or implantation, then the rate of
spontaneous wastage i1s even higher and may approach
50%.” Potts, supra.

No law requires that a patient seek or a physician pro-
vide treatment to prevent sponfaneous abortion. Neither
nature nor the law values an embryo which the patient’s
blo-chemical system rejeets. In such cases the needs of
the patient and the treatment provided by the physician
are committed by law in every state to the discretion of
the physician and patient. No hospital committees inter-
fere with this relationship; no government programs seek to
promote confinement and treatment in cases of threatened
spontaneous abortion.

Indeed, spontaneous abortions before the fourth week of
pregnancy are ‘“perceived by the patient as delayed men-
struation or may not be recognized at all.” L. Hrrimaw &
J. PrircEarp, Winriams OnstETRICS 496 (14th ed. 1971).
This is perhaps the case because in early pregnancy, when
the overwhelming mumber of all abortions take place,
embryonic development has scarcely begun. “The 4 weeks
old embryoc measures 5 mm. [1/56 in.]. . . .” Shettles,
Fertilization and Farly Development From the Inner Cell
Mass, 1n SCIENTIFIC FouwpATions oF O(BSTETRICS AND
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Gynecorocy 154 (E. E. Philipp, ef al., eds. 1970). As noted
1n standard embryology texts,

“during these early stages, the development of all mam-
mals is fundamentally the same. The specific char-
acterisfics of any form emerge but slowly, and rela-
tively late. . . . The illustrations of sections of 5-mm
human embryos are quite applicable, for example, to
similarly located sections of 5-mm pig embryos. The
basic plan of early body structure i1s amazingly simi-
lar.” B. Parten, Human Eusryorogy 5 (3d ed. 1968).

The 5-mm embryo, for example, still has “a conspicuous
tarl . . . .” L. ArEY, DEvELOPMENTAL AwaToMy 98 (7th ed.
1965) (italics in original). Indeed, “[f]or the first week of
development the human embryo is invisible to the naked
eve . . . .7 Potts, The Problem of Aboriton, in BioLogy
AnD HraIcs 1 (1969).

Neither the medical profession nor state health au-
thorities treat spontaneous or induced abortions prior to
20 weeks of development as events which in any way are
comparable fo the loss of human life. As one prominent
physician recently stated:

“To the medical profession operating within its
present framework, the conceptus, prior to twenty
weeks of age, does not have the same legal status as
one after that time. Should there be an untimely
birth before twenty weeks, the act is considered an
abortion, not a delivery, and is mnot listed on the
mother’s parity record. A birth or death cerfificate is
not required and the body is handled as a pathologieal
specimen without requiring legal interment.” Ryan,
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Humane Abortion Laws and the Health Needs of
Society, 17 'W. REes. L. Rev, 424, 427 (1965).

B. Frequenecy of Medically Induced Abortion
in the United States and Texas

In the United States on the whele, induced abortion tunder
medical auspices was relatively restricted until 1967, when
the first of twelve states, Colorado, enacted the American
Law Institute abortion law proposal in the Model Penal

Code.”

Only 5,000 therapeutic abortions were estimated to have
been done in United States medical facilities 1n 1963,** as

contrasted with 200,000 to 1,000,000 unwanted pregnancies
thought to be terminated annually outside of the clinical
setting.’ Thege are over and above the “nearly 20 percent
of all recent births [which] were unwanted,” according to

the 1965 National Fertility Study (NI'S). Bumpass &
Westotf, The “Perfect Contraceptive” Population, 169
Scievce 1177, 1180 (1970).

" MopeEL PexaL Cobpk §230.3(2) (Proposed Official Draft, 1962).
The twelve states are Arkansas, California, Colorado, Delaware,
Georgla, Kansas, Maryland, New Mexico, North Carolina, Oregon,
south Carolina, and Virginia. See generally Roemer, Abortion
Law Beform and Repeal: Legisiotive and Judicial Developments,
61 AM. J. Pusric Heavrr 500 (1971) ; Supp. App. at 329.

18 Tietze, United States: Therapeutic Abortions, 1965-1968, 59
STUDIES 1N FaMILy Proanwing 5 (1970).

19 Secret induced abortions are inherently ineapable of quan-
tification. Nonetheless, one can be certain that the number is very
high. For estimates, see Fisher, Crimwmnal Abortion, in ABORTION
v AMERICA 3-6 (H. Rosen ed. 1967) ; M. CALDERONE (ed.), ABOR-
TION 1IN THE UNiTEp STATES 180 (1958); P, GEBHARD ¢ al., PREG-
NANCY, BIRTH AND ABORTION 136-37 (1958) ; F', TAUSS14, ABORTION:
SPONTANEOUS AND INDUCED 25 (1936) ; Rezine, A Study of Preg-
nancy Wastage, 13 MBang Mru, Funp Quarr, No. 4, at 347-65

(1935).
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Since 1967, the incidence of abortions in medical facilities
has risen substantially, but only in the few states which
have removed virtually all restrictions that previously dif-
ferentiated aboriion from other forms of medical treat-
ment. In New York City alone, for example, approximately
120,000 abortions were performed between July 1, 1970 and
Mareh 31, 1971.2° Nearly 40,500 of these women were not
residents of New York State!”* 728 were from Texas, and a,
total of 36,006 were from states with the Texas-type restrie-
tive law.?® It goes without saying that only the well-
informed and financed women from out-of-state were able
to undertake the expense and effort to travel to New York.

C. Medical Safety Aspects of Induced Abortion

in Surgical Practice

The law on abortion cannot be understood without re-
viewing the pertinent aspects of medical and legal history
which gave rise to the law., When this is done, it becomes
abundantly clear that public health considerations moti-
vated this type of legislation, and that these factors mo
longer justify maintaining such stringent restrictions in
the eriminal code.

1. Induced Abortion in 19th Century Medicine

In the 1820°s when the first American abortion statutes
were enacted, there was no medical profession as we know
1t. Physicians and quacks alike advertised their treat-
ments and potions in the same marketplace. Both had little
to offer the publie.

*¢ Chase, Twelve Month Report on Abortions in New York City

(Health Services Administration, City of New York, June 29,
1971).

2 Id.
22 Id.
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Medical science, an infant branch of learning in the
1800’s, did not uncover the need for clean hands in gyne-
cological examinations untll the 1840’s. LEven then,

“[d]uring the period 1850-70, there was no gynecology
worthy of the name. This had to wait for the twentieth
century and the development of an understanding ot
ovarian funetion, recognition of the defails of the men-
strual eycle, establishment of safe surgery, and a host
of other things. Obstetrics was, of course, old, but it
was still in the hands of midwives whose only interest
lay in practical problems.” MecKelvey, Ninety Years of
Obstetrics and Gynecology, THE Lawcer 242 (May
1960).

The first work published in this area was produced by
none other than Oliver Wendell Holmes (Sr.), a physician
who was better known as a writer and father of the great
jurist. Holmes discovered that puerperal fever was spread
by physicians who attended infected patients and corpses,
and then went into the matermity wards without washing
or changing eclothes. These findings were first presented
to the Boston Society for Medieal Improvement on Feb-
ruary 13, 1843. Holmes, The Contagiousness of Puer-
peral Fever, 1 New Ewnc¢. QuarTeErLy J. or Mepicrxe H03
(1842-43).

Virtually simulfaneous discoveries along the same lines
were made by L. P, Semmelweis, working in Vienna:

“The story of Semmelwels is more generally

known., His main work was done in the first Women’s
Clinic in Vienna, where he recognized that the hor-
rible mortality rates from puerperal infection were
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the result of something which was introduced by the
hands of the physicians who examined the women in
labor. . .. The average mortality rate in this clinie for
the year 1846 was 13.7 per cent, and almost all of this
was due to puerperal infeetion. In May 1847, Sem-
melwels introduced careful hand washing with various
compounds, and for the year 1848, the mortality rate
dropped to 1.27 per cent.” ?* MeKelvey, Ninety Years
of Obstetrics and Gynecology, THE LANcET 242, 243
(May 1960).

Not until 1867, however, did Joseph Lister put forth the
novel concept that w all surgery antiseptic techniques
were necessary to prevent infection and death. See lLas-
ter, On A New Method of Treating Compound Fracture,
Abscess, etc., 1 Trr Laxcer 328 (Mar. 16, 1867) :

“In 1867, Lister published the first series of cases
on the virtue of carbolic acid in the management of
compound fractures. Of the 11 consecutive cases, one
required amputation, and another died of secondary
hemorrhage several months later. The remaining 9

2 Dr. McKelvey's basic point about the dangers of pre-Laster
“medical” care is well taken, although his figures here are somewhat
inaccurate. The clinic was known as the “First Obstetric Clmie
at the Allgemeines Krankenhaus [General Hospital],” not the
Women’s Clinie. J. Tarsorr, Ignaz Phillip Semmelwers (1818-
1865), In A BroaraPHICAL HisTory orF Mepicing 660 (1970). The
mortality rate in 1846 “wss 11.4% in the First Division |physi-
cians] and 2.7% in the Second Division [midwives].” Id. at 661.
Chlorine disinfection was used in 1848 to reduce the First Division
mortality rate to “slightly less than the mortality i the Second
Division,” ¢d., which had been 2.7%. It was 1861, however, before
Dr. Semmelweis published his findings in German. I. P. SEMMEL-
wEgrs, Erionoay, CoNcEPT AND PROPHYLAXIS OF CHILDBED IEVER
(1861), transl. #n 5 MEeDpICcAL CrAssics 339-716 (1941).
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recovered, a remarkable percentage in that era.” J.
Tarsorr, Lord Lister (1827-1912), in A BIOGRAPHICAL

History oF MepiciNg 759, 766 (1970).

Data on pre-Listerian mortality rates from simple, not

to mention complex, surgery present a Irightening spec-
tacle.?* A review of 19th century operations reported the

following:

“There were the almost inevitable suppuration of the
wound, the putrefaction and sloughing ofi of tissue,
the sickening odor, the high fever, the danger of
hemorrhage, the slow healing, the complications of
blood poisoning, erysipelas, gangrene and tetanus,
the physical and mental anguish, and the uncertainty
of the final outcome. The mortality from major opera-
ftoms was from 50 to 100 per cent.” F. S. Leg, ScCIEN-
TIFIC F'EATURES oF MopEry Meproine (1911) (emphasis

added).

Reports on gynecologlcal surgery revealed a recurring
theme. Relatively external surgery was undertaken ecau-
tiously and rarely. Internal surgery was frowned upon
unless death were imminent. As an early historv of gyme-
cological surgery pointed out:

“(reneral surgery in the first part of the nineteenth
century was in the hands of more skillful surgeons,
but 1t was the surgery of amputations, disarticula-
tions, ligations of large vascular trunks and remowval
of superficial tumors. (fynecological surgery was lim-
1ted to the removal of polyps, excision of a hyper-

 See generally H. RoBs, AsePTIc SURGICAL TECHNIQUE WITH
EspECIAL REFERENCE 70 GYNAECOLOGICAL OPERATIONS (1875); C.
HaaceENsEN & W, LLoyp, A Hunprep YEARS OF MEeDICINE (1943).
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trophied clitoris, incision of an imperforate hymen
and attempts at repair of a third degree perineal
laceration. The more daring undertook repair of a
vesco- or recto-vaginal fistula, an occasional ovari-
otomy, a cervieal amputation, or vaginal hysterectomy
for malignancy, an abdominal hysterectomy for fi-
broids or an operation for abdominal pregnancy,
amputation of an inverted uterus, drainage of a pelvic
abscess and a rare extraction of an extra-foetal mass
or even a full term living foetus, either by vaginotomy
or abdominal incision. For the greater part of the
century, no one ventured a laparotomy for removal
of a tubal pregnancy or a tubo-ovarian inflammatory
mass. But success and popularization of all these
major therapeutic measures awaited the three funda-
mentals-—anaesthesia, asepsis, and haemostatis which
ushered in the golden age of surgery and operative
gynecology.” J. Ricor, DEVELOPMENT 0F (GYNECOLOGICAL
SurRGERY AND INsTRUMENTS 279 (1949).

The author emphasized not only the dangers of routine
external surgery, but the near 1impossibility of a patient’s
recovery from any operation which i1nvolved eniry into
the abdominal ecavity. With respect to this contrast in
gynecological surgery, Dr. Ricel states:

“Tf ovariotomy was considered a dangerous operation
during the greater part of the nineteenth century,
prior to antiseptic decades, infra-abdominal uferine
surgery was looked upon as almost impossible.
While the most common cause of death 1n ovariotomy
was perifonitis, in uterine surgery the added faects
of shock and hemorrhage incereased the mortality rate.
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Thus 74 of the attempts to remove a fibroid uterus
prior to 1863 were either abandoned or ended fatally.
The voices of medical practioners rose in unison
agalnst this phase of surgery. C. D. Meigs (Females
and Thewr Diseases, Phila., p. 266, 1848) stated that
doing anything about those fibroids was hopeless. He
detested all abdominal surgery save that which was
clearly warranted ‘by the otherwise imminent death
of the patient.”” Id. at H01-502.

This did not end after 1867. Lister’s techniques were
slow to reach the Umnited States, and even slower of ac-
ceptance. One American physician, Roswell Park, reported
with horror his earliest experience in hospitals in this
country :

“I'W]hen I began my work, in 1876 . . . in one of the
largest hospitals in this country, it happened that
during my first winter’s experience—with but one or
two exceptions—every patient operated upon in that
hospital, and that by men who were esteemed the peers
of anyone in their day, died of blood poisoning,
while I myself nearly perished from the same disease.
This was in an absolutely new building, where ex-
penditures had been lavish; one whose walls were not
reeking with germs, as 1s the case yet in many of the
old and well-established institufions.” R. Pargr, Axw
Hprrome or TEE History oF Meproine 326 (1898).

The same experience was reported everywhere in the
United States. A significant chapter in this history is the
contribution made by the Mayo Brothers, who brought
antisepsis and safe surgery to Minnesota, and the midwest,
and then made improvements from which the remainder
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of the American medical profession could benefit and
learn.,

H. CraresarTiE, TaEE Doctors Mavo (1941), details this
experience. The significant facts are as follows:

(1) By 1874 “only five attempts at ovariotomy* had
been made in the entire state [of Minnesota]. . . .
All five patients had died.” Id. at 140.

(2) The Senior “Dr. Mayo piled up a record of thirty-six
ovariotomies during the decade [1870-1879], with . ..

[a] mortality of twenty-five per cent. . . .” Id. at
214.

(3) In the mid-1890’s Drs. Will and Charlie Mayo began
to perform appendectomies. ‘“Although their mor-
tality rate was not the thirty per cent admitted by
some city hospitals, 1t was still twelve to fifteen per

cent, too high to justify operation if the patient had
a chance without it.” Id. at 309.

(4) “Word of the work of Pasteur and Lister was getting
around by 1880, but more as the story of an out-
landish new fad than as the report of scientifie

truth.” Id. at 143.

It was only after a tour of hospitals on the continent of
Europe, In 1889, that the Mayo brothers could envision
“the prospect of a surgery of expediency, of operating that
would not be just a last desperate throw of the dice with
death but a means of restoring health .. ..” /d. at 269.

The year 1890 was separated by a continent and almost
four decades from the 1854 enactment of abortion legisla-

25 “Ovariotomy” is the abdominal operatlon for removal of an
. Ovarian tumor,

N

-"-"l-—-l-".‘
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tion in Texas.?® Still, surgical dangers warned against any
medical procedure. Induced abortion, in particular, in-
volved internal use of surgical instruments, and the inevi-
table introduction of infeetion into the womb. Far betfer,
the legislature obviously deemed, that a woman risk child-
birth, than death on the operating table. Only when the
risks cancelled themselves out did she have an option.

Today the comparative risks weigh heavily in favor of
permitting induced aborfion, not as an emergency matter
as in 1851, but as an elective medical procedure. Surgery
in those times was almost always fatal. As the next section
shows, medicine is a different science today.

2. Induced Abortion in Contemporary Surgery

Induced abortion, in medical practice today, is a rela-
fively minor surgical procedure, insofar as risks to the
patient’s physical or mental well-being are concerned. This
exceptional safety consideration was moted by Dr. John
McKelvey, former head of obstetrics and gynecology at
the University of Minnesota:

“Under ideal circumstances, abortions can be done
with very little vital risk, The procedures which are
open to the poor on the contrary can be very risky
not only to the life of the individual but to her future
health.” McKelvey, The Abortion Problem, b0 Minw.
Mep. 119, 124 (1967).

The degree of safety can be readily seen by comparing
patient mortality rates for induced abortion with those of
childbirth and other typical medical procedures.

2 Tmxas Laws or 1854, ch. 49, §1, at 58, in 3 GamMMEL, LAWS
oF TExaAs 1502 (1898).
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The maternal mortality rate in the United States for
1967 averaged 28.0 deaths per 100,000 live births. For non-
whites the rate was almost three {imes as high, 69.5 deaths
per 100,000 live births.”” The comparable mortalify rates
for various surgical procedures in the United States, per
100,000 operations, have been as follows :*® Appendectomy®®
—400 per 100,000; Cholecystectomy®® (gall biadder opera-
tion)—1,600 per 100,000; Tonsillectomy/adenoidectomy® —
0.2 per 100,000.

In the years 1963 to 1968, therapeutic abortions were
unavailable in the Unifed States on any large scale. Most
patients had to show serious physical or mental disease
to obtain the procedure. Of the 9,722 therapeutic abortions
in the 1963-68 survey by the Commission on Professional
and Hospital Activities only a single death “unequivocally
resulted from the operation.” * This death represents the
equivalent of a mortality rate of 10.3 per 100,000 thera-
peutic abortions. Hven this figure is misleadingly high in
that the abortion was induced by an abdominal operation

27 TJ.S, Bureau of the Census: Sitalistical Abstracts of the United
States: 1970, Table 69, at 55 (91st ed.).

28 The data are derived from surveys by the Commission on Pro-
fessional and Hospital Activities, in Ann Arbor, Michigan, which
are published in the Professional Activities Survey (PAS) Re-
porter. Over 1,200 hospitals provide the Commission with data for
more than 10 million patients per year. See PAS Hospiials, 8 PAS
Reporrer No. 1, at 1 (Jan. 12, 1970).

28 Appendectomy Profile, 1968, 7 PAS RrrortER No. 16, at 1-4
(Dec, 22, 1969).

30 Oholecystectomy Mortality, 8 PAS REPORTER No. 8, at 1 (Apr.
20, 1970).

s A Profile, 38 PAS RerorTER No, 5 (Mar. 9, 1970).

32 Pietze, United States: Therapeuiic Abortions, 1963-1968, 99
StupiEs v Faminy PranNiNg 5, 7 (1970).
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(hysterotomy) which poses substantial hazards of its own.
Nonetheless, a 10.3 rate 1s 2.7 times safer than childbirth,
38.8 fimes safer than appendectomy, and 155 times safer
than cholecystectomy, all other factors being equal.

A more correct estimation of the surgical rigsks from
induced abortion can be made by examining the induced
abortion mortality rates from jurisdictions in which abor-
tion iIs available as an elective procedure in cases of con-
traceptive failure.

The experience in New York City following the amend-
mg of the New York State abortion statute to permit elee-
tive abortion, the first such experience with abortion on a
large scale in the United States, further demonstrates the
safety of the procedure. 165,000 abortions were performed
. New York City in the first eleven months under the new
law. The mortality rate for legal abortion during this pe-
riod was only 5.3 per 100,000.* New York City health of-
ficials expect this low rate to decline even further with time.
According to City Health Administrator Gordon Chase,
“the safely record is improving, probably because doctors
are gaining experience with the procedure, and certainly be-
cause the proportion of first trimester abortions . . . has
been mereasing.” “Complications are decreasing steadily
in both early and later abortions. ... ”* That the mor-
tality rate has already declined is evidenced by the faect
that not one abortion related mortality occurred in the last
four months of this eleven month period.

> Chase, Twelve Monih Report on Abortions tn New Yorl: City
(Healith Services Administration, City of New York, June 29,

1971).
8¢ Id, at 2.
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In New York City the percentage of second trimester
abortions, which 1n the City’s experience entalled a six
times higher complication rate than for first trimester
abortions, has fallen to below 20%.** Only in eastern
Europe, where “almost all legal abortions are performed
in the first trimester of pregnaney with the majority in
the second month,” * have mortality rates dropped to as
few as 1.2 per 100,000 operations (Hungary: 1964-67, 9
deaths, 759,000 legal abortions).

The extent to which elective induced abortion for healthy
women 18 enormously safer than childbirth and various

other medical procedures can be seen by tabulating the

figures given above:
MORTALITY

MEDICAL PROCEDURE OR EVENT (per 100,000 procedures)
Elective induced abortion

(Hungary: 1964-67) 1.2
Tonsilleectomy (U. S.: PAS 1969) 5.2
Elective induced abortion

(N.Y.C.: 1970-1971) 5.3
Therapeutic induced abortion

(U. S.: 1963-68) 10.3
Childbirth (U, S.: 1967) 28.0
Appendectomy (U. S.: PAS 1968) 400
Cholecystectomy (U. S.: PAS 1968) 1,600

On another level as well, abortion is a safe procedure:
it 18 without eclinically significant psychiatrie sequellae.
A number of recent studies confirm that abortion does not

35 Id.

3 Metze, Adboriion Laws and Abortion Practices in Kurope, in
V ApvaNcEsS 1IN PLANNED PARENTHCOD 194, 208 (1969) (Proceed-
ings of the Seventh Annual Meeting of the .American Ass’n of
Planned Parenthood Physicians).
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produce serious psychological side-effects damaging to the
mental well-being of the patient.”

In sum, the medical procedure of induced abortion,
which is severely restricted by the statute involved in this
case, is potentially 23.3 (28/1.2) times as safe as the
process of geing through ordinary childbirth and without

psychiatric side-effects.

. Legal and Medical Standards of Practice Regarding
Induced Abortion in Texas and the United States.

A. Induced Abortion at Common Law

At common law, abortion could be induced by a physi-
clan, midwife, or anyone without penalty, prior to the
period of pregnancy called “quickening,” 1.e., 16-18 weeks.
See L. Arry, DevEropMENnTAL AwaTomy 106-07 (Reference
Table of Correlated Human Development) (1965 ed.). This

principle was accepted in the overwhelming majority of
American jurisdictions.®®* From 1828 onward, however,

37 Wleck, Some Psychiatric Aspects of Abortiom, 151 J. NERV.
& MeNT. Dis. 42 (1970) ; Simon, Psychological and Ewotional
Indications for Therapeutic Abormm 2 SEMRS 1IN PsveHE. 283,
295 (1970): Margolis, et al., Thempmtic Abortion Fallmv—up
Study, 110 Am, J. O, GeN, 243 (1971) ; Notman, ¢t al., Psycho-
logical Ouitcome wn Palrents Having Therapeutic Abortions, Paper
presented at Third International Congress of Psychosomatie
Problems in Obstetrics and Gynecology, Lrondon, April,” 1970
(Available at Beth Israel Hosp., Boston, Mass.); Whittington,
Evaluation of Therapcutic Abortion as an Element of Proventive
Psychiatry, 126 AM. J. Psyca. 1224 (1970).

8 See Qray v. State, 77 Tex. Crim. 221, 178 S.W. 337 (1915):
Smith v, Gaffard, 31 Ala. 45 (1857); Hunter v. Wheate, 53
App. D.C. 206 (D.C. Cir. 1923); Eggart v. Florida, 40 Fla. 527,
25 So. 144 (1898); State v. Alcorn, 7 Idaho 599, 64 Paec. 1014
(1901) ; Abrams v. Foshee, 3 lowa 274, 66 Am. Deec. 77 (1856):
Mitchell v. Commonwealth, 78 Ky. 204, 39 Am, Rep. 227 (1879);
Lamp v. Maryland, 67 Md. 524, 10 Atl. 298 (1887); Smith w.
State, 33 Me. 48, 54 Am. Dec. 607 (1851) ; Commonwealth v. Bangs,
9 Mass. 387 (1812) ; Evans v. People, 49 N.Y. 86 (1872); Edwards
v, State, 79 Neb, 251, 112 N.W, 511 (1907); State v. Cooper, 22
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states began to modify the common law rule by legislation
which prohibited all forms of abortion (other than spon-
taneous) at all stages of pregnancy.®®

B. Legislative History of the Texas Abortion Law

The first Texas law deviating from the common law on
abortion was approved February 8, 1854, Texas Laws or
1854, ch. 49, §1, at 58, 1n 3 GaMmmEeL, Laws or TrExas 1502
(1898). The text i1s set out in the note below.* Two

N.J.L. (2 Zab.) 52, 51 Am, Dec. 248 (1849); State v. Tippie, 89
Chio St. 35, 105 N.E. 75 (1913) ; State v. Ousplund, 86 Ore. 121, 167
Pac. 1019 (1917), appeal dismissed per stip., 2561 U.S. 563 (1919) ;
Miller v. Bennet, 190 Va. 162, 56 S.K.2d 217 (1949) ; State v. Dick-
mson, 41 Wis, 299 (1877). See gemerally Means, The Law of New
York Concerning Abortion and the Status of the Foetus, 1664-
1968: A Case of Cessalron of Constitulionehity, 14 N.Y.L.F. 411
(1968) [hereinafter Means]. Contre: Mills v. Commonwealth, 13
Pa. St. 631 (1850); Willis v. O’Brien, 151 W.Va. 628, 153 S.E.2d
178, cert. denzed, 389 U.S. 848 (1967) ; State v. Slagle, 83 N.C. 630
(1880).

% See, e.g., N.Y. Rev. bTAT,, pt. 1V, ¢h. 1, tit. 6, §320-22 (1829) ;
It Rev. Copg, §46 (1827); see generally George, Current Abor-
tton Loaws: Proposals and Movements for Eeform, 17 W. REs. L.
Rev. 371 (1966) ; Liucas, Laws of the Uniied States, in 1 ABORTION
IN A CEANGING WOrLD 127 (R. Hall ed. 1970) ; Roemer, Aboriion
Law Reform and RBepeal: Legislative and Judicial Developmenis,

61 AM. J. Pusric HEaLrH 500 (1971).

10 Setting out the New Jersey abortion law of 1849 beside the
1854 Texas law 18 instructive:

“If any person, with the intent
to procure the miscarriage of
any woman being with child, un-
lawfully and maliciously shall
administer to her or cause fto
he taken by her any polson or
other noxious thing, or shall
use any Instrument or any
means whatever, with like 111-
tent . . . shall be pumshed

TexAs LAWS of 1854, Ch. 49

§1, at 98.

“IlI]1f any person or persons,
maliciously or without lawful
Justification, with intent to cause
and procure the miscarriage of
a woman then pregnant with
child, shall administer to her,
preseribe for her, or advise or
direct her to take or swallow
any polsen, drug, medicine or
noxious thing ., .. .” N.J, Laws

at 260 (1849).
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yvears later, the law on abortion was modified* into lan-
cnage which 1s substantially the same as that of the
statute eurrently in foree, 2A Texas PEvarn Copz arts. 1191-
1194, 1196, at 429-36 (1961). Intervening revisions and
codifications made no changes of any significance.

The sole evidence of statutory intent 1s found in the
clrcumstances under which the 1854 Aect was passed,
and its derivation. As shown earlier in this brief, at
pp. 26-29, the dangers of internal surgery in the mid-
1800’s were formidable. Public health justifications were
readily available for outlawing all or most surgery, and
intra-abdominal surgery in particular. Indeed, becaunse of
the demand for drugs and procedures for interrupting un-
wanted pregnancy, this area 1 particular required sur-
veillance to protect the health of women from backroom
practitioners, offering drugs and noxious things for bring-
g about a miscarriage.

Contemporaneous judicial explication of 19th century
American abortion legislation can be found in an 1858
deeision interpreting the 1849 New Jersey statute, which
from all appearances was the likelv model for the Texas
statute. As stated by the highest court of New Jersey in
State v. Murphy, 27 N.J.L. (3 Dutcher) 112, 114-15 (Sup.
Ct. 1858) :

“The design of the statute was not to prevent the pro-
curing of abortions, so much as fo guard the health
aond hfe of the mother against the comsequences of
such attempts .. .. 1t i1s immaterial whether the foetus
18 destroyed, or whether it has quickened or not, * * *

“The offense of thurd persons, under the statute, is
mainly against her life and health. The statute regards

“ Texas Pewar Cobpg, ch. VI, arts. 531-536 (1857).



37

her as the vietim of crime, not as the eriminal; as the

object of protection, rather than of punishment.”
(Emphasis added.)

The Reviser’s Notes to 1829 New York legislation plainly
show the same purpose. A section was proposed, but not
enacted, to prohibit all major surgical procedures:

“Kivery person who shall perform any surgical opera-
tion, by which human life shall be destroved or en-
dangered, such as the amputation of a limb, or of the
breast, trepanning, cutting for the stone, or for hernia,
unless it appear that the same was necessary for the
preservation of life, or was advised, by at least two
physicians, shall be adjudged guilty of a misde-
meanor.” **

The purpose of this bill was stated by the Revisers:

“Revigser’s Note: The rashness of many young prac-
titioners in performing the most important surgical
operations for the mere purpose of distingmishing
themselves, has been a subject of much complaint, and
we are advised by old and experienced surgeons, that
the loss of life occasioned by the praectice, 1s alarming.
The above section furnishes the means of indemnity
limpunity], by a consultation, or leaves the pro-
priety orf the operation to be determined by the testi-
mony of competent men. This offense 1s not included
among the mal-practices in manslaughter, because,
there may be cases in which the severest punishments
ought not to be inflicted. By making it a misdemeanor,

2 6 Revisers’ Notes, pt. IV, ch. 1, tit. 6, §28, at 75 (1828).
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and leaving the punishment discretionary, a just me-
dium seems to be preserved.” *

Even religious doctrine with respeet to abortion was
unavailable in 1851 to support the law. Pope Pius IX’s
Apostolicae Sedis in 1869 was the first enduring break
from the theory that an embryo had life at 40 days 1f male
and 80 days if female. In 1854 induced abortion was not
an excommunicable offense when undertaken in the early

stages.

Today, only abortions performed in non-medical en-
vironments present significant risks of morbidity and mor-
tality; with proper medical supervision, abortions are safe
and simple procedures. In keeping with modern medical
practice, this Court would reinforce the purpose of early
abortion legislation if it invalidated the statute. This would
permit abortions to be done by licensed physicians in ade-
quate medical facilities and discourage abortions by un-
skilled practitioners. Moreover, it would preserve the 117-
year-old purpose of the law, and the common law.

C. Contemporary Legislation on Induced Abortion

Item No. 1, p. 1 of the Supplementary Appendix to this
brief contains an accurate chart on the current status of
laws in the Unifed States regulating the medical pro-
cedure of induced abortion. The statutes vary in restric-
fiveness. Those in Texas and thirty-one other states
sharply Iimit the justifications for abortion to instances
wherein the woman’s life would otherwise be sacrificed.*

43 Id, This significant historical evidence was first disclosed in
Means, suprae note 39, at 451-473.

¢ See Ara. Copg tit. 14, §9 (1958) (*“. .. unless the same is neces-
sary to preserve her life or health ... .”); Ariz. Rev. STam, ANN,
§13-211 (1956) (*. .. unless it is necessary to save her life , , . .”);
CoNnN, GEN. Srar, ANN. §53-29 (1960) (“, .. unless the same is
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Others, patterned after the Uwxmrorm Asorrion Acr (2d
Tent. Draft 1970), follow the American Medical Associa-
tion’s position and that of the American College of Ob-
stetricians, by treating induced abortion the same as spon-
taneous abortion—a medical procedure to he considered in
[ight of the patient’s overall life situation.

D. Contemporary Standards of Medical Practice
Regarding Induced Abortion

1. National Medical Organizations

Evidence of American standards of medical practice
respecting induced aborfion is found 1n the policy state-
ments of professional organizations. Both the American

b

necessary to preserve her life or that of her unborn child . .. .”);
Fra. Stat. Aww, §782.10 (1965) (“. .. unless the same shall have
been necessary to preserve the life of the mother . . . .”); IDAHO
Cope Awxw. tit, 18, §601 (1948) (*“. . . necessary to preserve
her life . . . .”); Ion. AxN. Star. ch. 38, §23-1 (1970) (™. . .
necessary for the preservation of the woman’s life.”’}; InD. ANN.
Srar, §10-105 (1956) (. . . necessary to preserve her life . .. .”);
Iowa Copr Awnn. §701.1 (1950) (. . . necessary to save her
life . . . .)”); Kv. REv. STaT, ANN, 8§436.020 (1970) (*. .. neces-
sary to preserve her life . . . .”); Lia. Rev. STaT. §14:87 (1951)
(*“. .. unless done for the relief of & woman whose life appears
mm peril .. .7); ME. Rev. STtar. Ann. tit. 17, §561 (1965) (“. ..
necessary for the preservation of the mother’s life . . . .”"); Mass.
GeEN, Laws ANN, ch. 272, §19 (1970) (prohihits unlawful abor-
tions, interpreted by court to allow abortions by a sur<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>